Court Voids 12% Rate Rise
State Gave Medica'l Insurer

By Martin -I'.‘ox . I

A State Supreme Court justice in-
validated yesterday a 12 percent rate
Increase granted last year to Health
Insurance Plan of Greater New
York, a major medical health in-

_surer, because of the failure of the
- State Superintendent of Insurance to
obtain the approval of the Commis-
sioner of Health before authorizing
the increase. '

Justice Xavier C. Riccobono ruled

*that twenty-eight neighborhood
clinics providing services to sub-
scribers to the Health Insurance Plan
were ‘‘hospitals” as defined by the
Public Health Law. Therefore, the
Insurance Superintendent was re-
quired to obtain certification for
higher premiums to be paid by sub-
scribers from the Commissioner of
Health.

‘Tortured’ Reasoning

The “reasoning employed’’ by the
various respondents, including the
Superintendent and Commissioner,
in arguing that the HIP medical
groups were not ‘‘hospitals,’’ Justice
Riccobono said, *‘is so tortured and
follows such a sinuous path of
presumption and self-definition as to
be totally unworkable.’’ His decision
(Rubin v. Harnett) is published today
under New York County, Supreme
Court, Special Term, Part 1.

. In granting the Article 78 petition
and voiding the increase, the court
stayed Its findings and permitted the
higher rates imposed last April 1 to

remain in effect for at least one
month. During that interval, the
Superintendent was directed, within
twenty days, to submit the HIP in-
crease ‘‘with all supporting
documentation’ to the Commis-
sioner of Health. In turn, the Com-
missioner was ordered to make &
determination as to certification
within ten days after receiving the in-
formation.

City Impact Seen .

RichardA{ Asche, counse! for the
petitioners, saw the ruling as being
possibly financially advantageous to
the city, which has been paying the
higher rate as part of its contractual
obligations to many municipal
unions. He described HIP and Blue
Cross as being the largest medicalin-
surers in the metropolitan area.

Among the petitioners was Donald
Rubin, who is head of the Consumer
Commission on Accrediation of
Health Services, a nonprofit
organization providing information
on health care to consumers.

The *‘dispositive issue'’ in the dis-
pute, Justice Riccobono emphasized,
was whether themedical groups
operating clinics and receiving reim-
bursement from HIP were

|

“hospitals’ as defined in Section
2807(3) of the Public Health Law. '
That section states that the Commis-
sioner must approve rate schedules
"'for payments for hospital and
health-related service. . ."”
Ratlonal Basls Approach
The Commissioner of Health
argued that the HIP clinics *‘are not
hospitals,”” and therefore this deter-
mination should be binding because

it was *“an administrative decision

(and) has a rational basis."
Justice Riccobono rejected this
claim, as he did a secd relying upon

People v. Dobbs Ferry Medical

Pavilion, Inc., 40 AD2 324 aff. 33
NY2d 584. The Dobbs Ferry case in-
volved a private abortion clinic
which was found not to be a hospital
but ‘““merely a partnership engaged
in a specialized group practice.”
Justice Riccobono noted that this
case prompted the Department of
Health” to distinguish ‘diagnostie
centers and treatment centers from
private medical groups. As a result,
the HIP-affiliated groups fall under
the classification of clinics, not
private-practice facilities, he ruled.

*“The respondents are quite cor- |

rect In pointing out that an in-
terpretation of a statute by an ad-
ministrative body charged with the
administration of that statute should
be given great weight and considera-
tion by the courts,” Justice Ric-
cobono concluded. *'And this court is
not unmindful of the expertise and
wisdom of the respondents in these
matters.

*However, it is also true that
plain and simple words should be
given a plain and simple meaning,
especially where no facts are as-
serted which would warrant a
modification or different in-
terpretation. . .

*It is the view of this court that
the approval of the HIP rate increase
by the respondent Superintendent of
Insurance without first having ob-
tained the certification of the Com-
missioner of Health constituted the
failure by that state officer to
perfrom a perform a duty enjoined
by law, and that such violation of
lawful procedure was arhitrary,
capricious and an abuse of dis-
cretion. . .

""Moreover, this courl takes
judicial notice of the fact that in the
last half of the twentieth century the
nature of health care and the provi-
sion of medical services is such that
the classic ‘hospital’ as it was known

in earlier times is now merely the
hub of the medical services wheel as
opposed to it being the entire vehicle
for the delivery of such servjees. For
the respondents to continue to adhere

to earlier perceptions of medical ser-
uvirne Aeliverv g to ahdicate their
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RUBIN v, HARNETT—Petitloners
herein have Hnstituted thls article 78
roceeding seeking a judgment (1) ce-
rolning the respondent, Superintendent of
nsurance of the State of New York, from
ermitting any pending and future rate
ncrease application by the Health In-
suracne Plan of Greater New York
(H.LLP) from becoming effectlve absent
compliance with Public Health Law Sec.
2807(3); (2) declaring that the rate In-
crease approved by the respondent,
Superintendent of Insurance of the State
of New York, Is lllegal and a nuliity: and
{3) enjolning the respondent, Mayor ol the
City of New York and the New York City
Board of Estimate, from approving an in-
crease in H.I.P. rates unless and untll the.
respondents have complied with Public
Health Law Sec. 2807(2). A review of the

ertinent facts will place the case at bar
n its proper perspective.

The Health Insurance Plan of Greater
New York (H.L.P) Is a New York corpora-
tion operating under article 9.c of the New
York Insurance Law which has as its pur-
Eose the provision.of medical expense and

ospital service indemnity to ndividual
subscribers in the New York City area.
Subscribers to HIP pay an annual sum of
money at a fixed rate which entitles them
to medical practices which are presently
under contract to HIP.

On Feb. 4, 1976, HIP applied to the
Superintendent of Insurance for permis-
slon to increase the annual rate It charges
its subscribers by 12 percent. This ap-
plication was made pursuant to Sec. 235 of
the Insurance Law which providesthat an
article 9-c corporation must obtalnthe ap-

rior to changing its subscriber rates.
gursuant to the aforementloned statute,
ublic hearings were held by the
guperin!endent of Insurance of Feb. 235,
1976. On March 20, 1976, the Superinten-
dent issued an opinion and decision which
granted HIP a 12 percent rate increase ef-
fective April 1, 1976.
It is the contention of the petitioners
that the Superintendent of Insurance may
not approve or determine the rates to be

_charged by HIP unless and until the Com-

missioner of Health has determined and
certified to the Superintendent of In-
surance that the rate schedules proposed
by HIP are rcasonably related to the costs
of the efficient production of such services
pursuant to Sec. 2807(3) of the Public
Health Law. It is the contention of the
respondents in epening the petitivners in
this proceeding that HIP does not come
wlthin that category of medical service
providers as defined by the Public Health
Law for which the Commissioner of
Health must tirst certify the
reasonableness of proposedrates. In point
of fact, it is the respondent, commissioner
of Health of the State of New York,
represented by the Attorney General
herein, that posits such an argument.

Accordingly, the dispositive fssue
between the parties which must be
resolved by this court is whether the con-
stituent groups of the Health Insurance
Plan of Greater New York, Inc., are
“hospitals'* as defined by the Public
Health Law of the State of New York
thereby . requiring certification by the
Commissioner of Health prior to any ap:
proval of rates by the Superintendent of
Insurance. 1f the HIP medical groups do
fall into that category, then the decision of
the respondent Superintendent of In-
surance to %ranl a 12 percent rate In-
crease Iy null and void, and if the HiP
groups are outside of that partlicular
category, then the instant petitlon must
be dismissed,

Thé relevant statute which must be

consldered herein is Public Health Law '

Sec. 2807(3) which atates In pertinent part
as followa:

Prior to the approval of such rates, the
commiaaloner shall determine, and in the
case of approvals by the superintendent of
insurance or the atate director of the
budget certify to such officials, that the
Kropu:ed rate schedulas for payments for

ospitul and health-related service, in-
cluding home health mervice, are
reasunably related to the costs of efficient
production of such service .. . .

It Is the contention of the petitioners,
as stated earlier, that tha twenty-elght
medical group practices constitute
hospitals as defined by sectlon 2801(1) of
the Publle Health Law. The definition
upon which they rely is set forth In the
statute as follows:

**(1) 'Hospltal’ means a faclility or In-
stitution engaged principally In providing
services by or under the supervislon of a
physician or, In the case of a dental clinic
or dental dispensary, of a dent!st, for the
preventlon, diagnosis or treatment of
human disease, pain, Injury, deformity or
rhyslcal condition Including, but not

imited to, & general hospital, publle
health center, diagnostic center, treat-
ment center, dental dispensary,
rehabhilitation center, other than a facllity
used solely for vocational rehabilitation
. . . out-patient department, dispensary
and a laboratory or central service
facility serving one or more such Institu-

tions, but the term hospital shall not In- |

clude an Institution, sanitarium or other
facility engaged principally in providing
services for the prevention, diagnostic or
treatment of mental disability, . . ."

1t is argued that the foregoing defini-
tion clearly includes facilities such as the
medical groups which are under contract
to HIP.

The respondents argue that the in-
terpretation of the Public Health Law by
the respondent Health Commissioner of
the State of New York to the effect that
the HIP medical groups are not hospitals
as defined therein ghould be dispositive of
the issue. This argument is buttressed by
the maxim that courts should afticm an
administrative decision ! it has a rational
basis. In further support, the respondents
quote Chief Judge Fuld of the Court of Ap-
peals who stated In Howard v. Wyman (28
N. Y. 2d 434):

It i3 well settled that the construction
given statutes and regulations by the
agency responsible for their admiristra-
tion, it not irrational or unreasonable,
should be upheld. . . ."”

The Supreme Court of the United
States has similarly ruled that courts
shoutd atfirm administrative decisions if
it appears that such decisions have a
rational basis (Gray v. Powell, 314 U. 8.
402).

Respondents also argue that when
physicians combine inte groups, &s the
medical groups under contract to HIP
have done, they are not a “‘hospital” as
defined by the Public Health Law, and
that this particular point of view was up-
held by the Appellate Division, Second
Department, in the case ot People v.
Dobbs Fecry Medical Pavilion, Inc. (40 A.
D. 2d 324, aff'd 33 N. Y. 2d 584). In Dobbs
Ferry the court held that a facllity In
which a group of medical practitioners
operated an abortion clinic was nol a
“hospital” as defined by the Public
Health Law. The Appellate Divislon found

that the iruup of doctors was “merely a ’
3

partnership engaged in a apeclalized
group practice,” and not a "hospital.”

Finally, the rurondenu argue thatthe |
entitied to an Injunc-
tion because there are significant dis- .

petitioners are no

uted lssucs (Park Terrace Caterers, '
ne., v. McDonough, 9 A.D. 2d 113), °

because they have not made a showlng of
irreparable harm, (Instrument Systems
Corp. v. LaRosa and Sons, Inc., 31 A.D. 2d
766) and because the balance of equitiesls
in the res%mdmu favor (Gilbert v. Burn-
alde, 6 A.D, 2d 834).

The petitioners point out that the
Dobbs Ferry case specifically held that a
general definition of the wor “hospotal'*
which encompassed all private medical
groups was unconstitiutionally vague,
and that groups of individuals engaged In

he private practice of medicine were not
Intended to be covered by the statute. Asa
result of the Dobbs Ferry case, the

Department of Health of the State of New .

* York promulgated new rules which pur-
oried to set forth explicit ¢riteria for dis-
Ingulshing diagnost(c centers and treat-

ment centers from private medical
F{muci”' The new regulations (10
: .H.C.R.R, Sectlon 600.8) provides as fol-

owB: 4

Criterla for dlfferentlating between
the private practice of medicine and &
dlagnostic center or treatment cenler un-

, der article 28 of the Publlc Health Law.

{a) Any provision of medical or health
services by a provider of medical or
health services organized as a not-for-
- profit or business corporation other than a
professional service corporation shall
constilute the operatlon of 8 diagnostic or
treatment center.

{b) It shall be prima facie evidence
that a diagnostic center or treaiment
center is belng operated when any
provider of medical or health services
describes Itself to the public as a
scenter,” “‘clinic™ or by any name other

than the name of one or more of the prac- -

titioners providing those services.

Section 600.08 also sets forth specific
criteria to determine whether a facility Is
a group for the private practice of
medicine or a "diagnostic center” or a
“treatment center,” and these criteria
are discussed quite fully by petitloners
and respondents. ) i

1t is the decislon of this court that the
pelitioners are correct in their interpreta-
tion of the statute, and the interpretation
by the respondents of the applicable sec-
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tions of the Publle Health Law s sut.
ticiently faulty as to mandate the
granting of the Instant petition. The
respondents are quite correct in pointing
out that an Interpretation of a statute by
an administrative body cahrged with the
adminlstration of that statute should be
given great weight and consideration by
the courts. And thls court is not unmindful
of the expertise and wisdom of the respon-
dents In these matters. However, it is also
true that plain and simple words should
be given a plain and simple meaning, es-
pecially where no facts are asserted
which would warrant a modification or
different interpretation (Becker wv.
Snowden Development Corp., 66 M2d
1060).

In anyartlcle 78 proceeding, this court
Is“Timited to declding whether a deter-
mlnation of a respondent s arbitrary or
capricious or affected by some error at
law. (Stallone v. Wyman, 61 M2d 4168). It
{s the viewd! this court that the"approval

 of the HIP rate increase by the respon-

dent Superintendent of Insurance without

! first having obtained the certlfication of

the Commissioner of Health coenstituted
the failure by that state officer to perform
a duty enjouned by law, and that such
viglation of lawful procedure was ar-
bvitrary, capriclous and an abuse of dis-
cretion.

This Is particularly so In that It Is also
the view of this court that the reasoning
employed by the respondents in determin-
ing that the HIP medical grougs are not
“hospitals’’ as defined by the Public
Health Law is so tortured and follows
such a sinuous path of presumption and
self-definition as to be totally unworkable.
The applicable statutes and regulations
clearly cover these groups, and the argu-
ments asserted to the contrary are mis-
placed and without logical foundation.

Moreover, this court tales judicial
notice of the fact that in the last half of the
twentieth century the nature ol health
care and the provision of medical services
is such that the classic '‘hospital' as it
was krown in earlier tlmes Is now merely
the hub of the medical services whee!l as
opposed to it being the entire vehicle for
the delivery of such services. For the
respondents to continue to adhere to
earlier perceptions ol medical service
delivery systems ls to abdicate their
responsibility to the public.

Additlonally, the declaration of policy
and statement of purpose of Article 28 of
the Public Health Laws ls dispositive of
the {ssue of whether the statute should be
llberall{ construed to Include different
types of health service concepts or strict-
l(ylfomtrued. It reads in pertinent part as

ollows: .

In order to provide for the protection
and promotlon of the heaith of the {nhabl-
tants of article seventeen of the constltu.
tlon, the department of health shall have
the central, comprehenslve responsibility
for the development and administration
of the state’s follcy with respect to
hospital and related services, and all
-publlc and private institutions, whether
state, county, munlcipal, incorporated,
serving principally as facllities for the
preventlon, diagnosis or treatment of
human disease, pain, Injury, deformity op

_ﬂhymcal condition or for the rendering of
ealth-related service shall be subject to
the provisions of this Artlcle.

It would appear that the legislative in-
tent as manifested in the language of the
statute was for the Department of Health

m,krﬁuﬂs,@am@m.t of health service
vehlcles as pessikle. Under these clreum-

ftatices, it would appear that it ts un-
avoidable that the respondents have erred
in the manner in which the HIP rate in-
crease was approved. In so deciding, this
Court makes no Judgment as to the
validity of the proposed increase itself, as
that is not an issue before this Court,

* Accordingly, it fs the decision of thiy

.Fgun?tg_mmmmmnmn. and it
s the further decision of this Court that
the approval of the HIP rate Increase by
the respondent Superintendent of In-.

* surance without flrst having obtained the

certification of the Commissioner of

Health of the State of New York was a
rewr

vlolation of lawful pr
“dtngTy_woid . and without. furtheg ef
The respondent superintendent is hereby
directed to submit the proposed HIP rate
Increase with all supporting cocumenta-
tion lo the respondent Commissioner of
Health of the State of New York swithin

tweply days of the date.af this decision |

and the respondent Commissioner of |

“Health is directed to make a determina:
tion as to certification within ten days
thereafter, Until such time as the
Superintendent of Insurance may proper-
ly approve the proposed rate increase if in

fact certifjeation jafc mingz frgm the
~Commissioner of Health, (he rated
/ charged by the Health Insurance Plan of

Greater New York for its subscribers

for to April 1, 1976, shall be In effect.
Settle Judgment: =
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